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THIS IS A DRAFT - THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE
CAPITAL GRANT '

This GRANT DISBURSEMENT AGREEMENT {"Agreement”} Includes all exhibits and attachments ' E4:
hereto and is made on the terms and by the parties listed befow and relates to the Project °
describad below: o .

NEW YORK STATE ‘ © 85 Parry Sfreet, Suite 500
* URBAN DEVELOPMENT Buffala, New York 14203
-'CORPORATION d/b/a Contact: Michae! Halton, Senior Project Manager
EMPIRE STATE DEVELOPMENT . Phone: (716} 846-8209 :
("ESD"}: E-mall: michael.haltan@esd.ny.gov
THE GRANTEE: . : . Cityof Nlzgara Falls
' " 745 Maln Street

Nlagara Falls, New York 14302 .
Contact: Mr, Thomas DeSantts, Acting Director
Department of Planning & Economic Development
Phone: - (716) 286-4477.

E-mall: desantls@nfez.org

Federal Taxpayer [D#: 16-6002548

PROJECTNAME: - ‘The Cannon Block RESTORE V Capltal

PROJECT LOCATIONS; 550 Main Street, Niagara Falls
' 557 Third Street, Niagara Falls,
561 Third Street, Niagara Falis
565 Third Street, Niagara Falls
569 Third Street, Nlagara Falls
571 Third Street, Nlagara Falls

PROJECT NUMBER:. ' . ADOOS

GRANT AMQUNT: ‘ $2,000,000

FUNDING SOURCE: . . Restore NY Communltles, FY 2006-07

ESD APPROVAL DATE: TBD

PACB APPROVAL DATE: PACB approval to be obtalned prior to the

executlon of the Grant Disbursement Agreement

'EXPIRATION DATE: 7 : _ TBD

ESD RESTORE Caplial Grant Dishursament Agreement Terms & Conditions — Page 1

A T LT T et engn s T g T - —




THIS IS A DRAFT ~ THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE
TERMS AND CONDITIONS o _ :

1, The Project -

The Grantee shéll:

(a) complete ‘Ehe project as set forth in the ESD General Project Plan attached hereto as
Exhiblt A (the "Project”). - . '

{h) corply with the deslgn and construction requirements attached hereto as Exhibit B,

2. Emnlovmént Gogls & Reporting

{a) The Grantea represents and warrant§ that it currently employs not less than the

Baseline Employment {as hereinafter defined) set forth in Exhibit C to this Agreement .

and that It shali {I) achieve the employment goals as set forth In Exhibit C by retaining
existlng or hiringnew Full-time Permanent Employees or (1) repay a portlon of the
Grant as set forth in Exhibit C, . ' '

{b) For purposes of this Agreement, a Full-time Permanent Employee shall mean (1) 2 &
full-time, permanent, private-sector employee on the Grantee’s payrell, who has

worked at the Project Location for a minimum of thirty-five hours per week for not

“less than four consecutive weeks and who Is entitled to recalve the usual and &

_customary fringe benefits extended by Grantee to other employees with comparable

entltled to recelve the usual'and customary fringe benefits extended by Grantee o
other employees-with comparable rank and dutles. Baseline Employment shall mean
the'number of Full-time Permanent Employees set forth in Exhiblt C.

c) Grantée shallisubmit, by Fabruary 1 of each year during the term of this Agreement,
the Empioyment Reporting Form attached hereto as Exhibit H, indlcating the average

number of Grantee's Full-time Permanent Employees for the 12-month period ending.

as of December 31 of the prior year, Full-time Permanent Employee Count, for each
- calendar year during the term of this Agreement, shall mean the greater of {f) the

average number of Full-time Permanent Employees for the prior celendar year, ;
computed by adding the number of Full-time Permanent Employees s of the i
- Grantee's last payroll date in the months of March, June, September and December &
and dividing that sum by 4, or {il} the number of Fidll-time Permanent Employees as of !

the Grantee's last payroll date In December of such year,

3. Conditions Precedent to Disbursement of the Grant

No grant funds shall be disbursed unless the Grantee Is in compliancé with the Tgarrﬁs and
Conditions of this Agreement, including, but not Iimited to, Exhiblt E (Dishursement Terms),

. rankand duties; or {il) two part-time,” permanent, private-sector employees on i
Grantee's payroll, wha have worked atihe Project Location for a combined minimum
of thirty-five hours per week for not less than four consecutive weeks and who'are

ESD RESTORE Capltal Grant Disbursement Agreement Terms & Ccpd#tinns ~Page 2
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. THIS 15 A DRAFT - THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE

i
and the following conditions have been satisfled (and as to 3{d) and 3(e} below continue to &
be satisfled prior to each disbursement); . '

(a) If the Grant Amount exceeds $100,000, or if, as described in Exhibit A, it is expested
that there will be additional grants that in the aggregate exceed $100,000, ESD has @&

- received zn opinion of Grantee's counsel, In substantially the form appended to this &
Agreement as Exhibit D. ' ’

=

{b} Any necessary approval has been Issued by the Director of thé Budget of the State of 'jii‘ p
New York, and the Grant funds have bean recelvad by £SD, o Tk

Ay

- g

T

{c} ESD has received a commitment fee, plus out-of-packet expenses incurred by ESD in.
the making of the Grant, If any, as set farth In Exhibit E.

R Bt S '?FE TR

Trart

. (d} There have been no materially adverse changes in the financlal conciltion of the
Grantee since the date of submisslon of Its applicaticn to ESD,

{e} The Grantes employs at least the Baseline Employment as evidenced by the
-Employment Reporting Form attached hereto as Exhibit H, )

Subject.to the terms and conditions contalned in this Agr‘eerﬁent, ESD shafl disburse the Grant 5
to the Grantee as follows: . -

{a} ESD shglf reimburse th '

S forth In Exhibit E to this Agreement. Disbursements will be made upon submittal
to ESD of a Payment Requisition Form, together with such supporting documentation
as ESD may require, In the form attached to this Agreement as Exhibit F and Its

- attachments, and Exhiblit H. : : %

'{b} In no event’ will ESD make any payment which would cause ESD's aggregate it
«disbursements to exceed the Grant Amount. . ' '

'{c':)‘ The Grant, or a portlon thereof, may be subject to recapture by ESD as provided In  jit
Exhiblt C, : b

5. Non-Discriminztlon snd Contractor & Supalier Divarsity

The Grantee will comply with ESD's Non-Diserimination and Contractor & Supplier Diversity T}
pollcies set forth In Exhibit G to this Agreement. ) . )

G, Notizbillty of ESD -

ESD shall not In any event whatsoever be Ilable.for any injury or damage, cost or expense of 3
ary nature whatsoever that occurs as a result of or in any way in conhection with the Project 3

. ESD RESTORE Capital Grant Dlsbursement Agreement Terms & Condltions — Page 3




THIS IS A DRAFT — THE LANGUAGE AND TéRMS CONTAINED ARE SUBJECT TO CHANGE
and the Grantee héreby agrees to indemnlify and hold harmless ESD, the State and their J

respective agents, offlcers, employees and directors (collectively, the “Indemnitees”} from

and against any and all such fiability other than that caused by the gross negligehce or the §
willful misconduct of the Indemnitees, .

7. Rasponsibllity Provisions

{a) The Grantee shall at all times during the Ag;eement‘term remain responsible, The

Grantes agrees, If requested by the Presldent-and Chief Executive Officer of ESD or
his or her designes, to present evidence of its continuing legal authority to do business
In New York State, Integrity, experlence, abllity, prior performance, and argamzatwnal
and ﬂnancial capacity.

{b} The President and Chief Executlve Officer of ESD or his or her dasignee, In hls or her

{c

—

sole discretion, reserves the right to suspend any or all activites under this Sie

Agreement, at ahy time, when he or she discovers information that calls Into question -:

“the responsibllity of the Grantes. in the event of such suspension, the Grantee wili be

given written notice outlining the particulars of such suspenslon, Upon issuance of 3
such notice, the Grantee must comply with the terms of the suspension order,
Actlvitles under this Agreement may-resume at such time as the Fresident and Chief
Executlve Cfflcer of ESD or his or her designee Issues a written notice authorizing a
resumption of performance under this Agreament.

Upon written notlce to the Grantes, and a reasonable opportunlty to be heard with
appropriate ESD officlals or staff, this Agreément may be terminated by the Presldent

- and Chief Executlve Officer of ESD or his or her designez at the Grantee's expense

where the Grantee Is determined by the President and Chief Executive Officer of 5D
or his or her designee to.be non-responsible. In such event, the President and Chief

Executive Officer of £SD or his or her deslgnee may complete the requirements of this, 3

Agresment In any manner he or she deem advisable and pursue avaliable legal or
equltable remedies forbreach, |

'

"B. Representations, Warranties and Covenants

The Grantee represents, warrants and covenants that:

_{a) 1t has full power and authority to execute and dellver this Agreement and to perform o

Its nb]lgations hereunder.

{b} This Agreement was duly authorlzed, executéd and delivered by the Grantee and is

(c} ttisadoly orgénlz'ed corporztion, valldly existing and In good standing under the laws Jé&
of the State of lts Incorporation, has the corporate power and authorlty to own lts -5

binding and enforceable agalnst the Grantee in ac_cordance with its terms.

assets and to transact the business in which It Is now engaged or proposed to be

._engaged and 15 duly quslified as a foreign corporationand In good standing under the

ESD RESTORE Capltal Grant Disbursement Agreement Terms & Canditlons— Page &
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laws of each other Jurlsdiction in which such qualification is. required and shall
malntain Its corporate existence In good standing in each such jurlsdiction.
(d} There are’ no actions, suits or proceedings or, to the knowledge of Grantee, ‘
threatened against, or affecting Grantee hefore any court, governmental entity or
arbitrator, which may, in any one case or in the aggregate, materially adversely affect
“the finandlal condition, operations, properties or business of the Grantee, except as ¥
may have been disclased in writing to ESD, ! f
{e) Grantee |s in compliance and shall continue to comply In all material respects with all
materlal applicable laws, rules, regulations and orders,

" {f] The Information contalned In the'application submitted by the Grantee in connection
with the project and the Grant, as such application may have been amended or
supplemented (the “Application”}, ls Incorporated herein by reference in its entlrety, °

“In the event of an inconststency between the descriptions, conditions, and terms of
this Agreement and those contalned in the Application, the provistons of this = iEE
Agreement shall govern, The Grantee hereby acknowledges that ESD has relled on  Jiad; '
the statemehts and representations made by the Grantee In the Application In making g
the Grant, The Grantee hereby represents and warrants that it has made no material &
misstatement or ormission of fact in the Application or otherwlse In connection with
the Grant and, except as otherwise disclosed in writing to E3D, there has been no "k
adverse material .change In ‘the financlal condition of Grantee from the date of &
subtnisslon of the Appilcation to the date hereof and that all other the Information &
contained inthe Application contintes on the date hereof to be matarially correct and
‘complete. ' -

3 o X h k , i : el
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. Ll
{g) The Grantee covenants that it will neither hoid itself out as, nor‘cla‘lm to be an officer, 3%; A
employes, agent or representative of £5D or the State by reason hereof, and that It
will not by reason thereof, make any claim, demand or application for any rlght or :
privilega applicable to an officer, employes, agent or representative of ESD or the
State, including without lmitation, worker's compensatlon coverage, unemployment
" Insurance benefits; soclal security coverage or retirgment membership or credit.”

(h) Neither the Grantee ner any bf the members of Its Board of Directors or. other’
governing bady or its employees have given anything of value to infiuence any official =
act or the Judgment of any person in the award of the Grant ot the performance of

* any of the terms of thls Agreement, )

{i) It shall maintain business operations at the Project Location for the term of this
Agreerent. . .

{j} The Grantshall be used salely for Project expenses in accordance with the terms, and R
condltions of this Agreement. :

(k} The Grantea is'solaly responélble and has sufficlent funding for all Project costs.in i

ESD RESTORE Capltal Grant DIsbursement Agreement Terras & Condltlons — Page 5
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()

excess of the Grant.

Grantee will use €SD grant funds, and submit payment requlsitions, exc!hsive!y for
eliglble expenses related to capital works.or purposes In accordence with IRS rules and
regulations relating to ESD's bonds and In accordance with the New York Dalt Reform

Act. Grantee acknowledges that grant funds must bé used solely for ‘authorized :

capital purposes and not for operating expenses .or other working capital items or

*non-capiial purpeses, rrespective of whether the funds are still usad for the benafit

of the Project. Grantee acknowiedges that the consequences of breaching this
covenant could result In violations of state law and/or large bond issuances being

treated as taxable Instead of tax exempt for federal and state tax purposes, loss of

certaln federal subsldles to the state, adverse ratings changes for such bonds, and

disproportionate negative financlal consequences to the state and bondholders,
" Grantee recognizes its financial obligatiens, risks and liabilities for breach of this
- covenant, ESD may, from time to time, reguest Information from Grantee to confirm
Its compliance with this covenant and Grantee acknowledges lts obligation under ]

Section 5-{a} (Hl} of the GDA to provide information upon request to,ESD.

{f'n}The Grant shall not be used in any manner for"any of the following purposes:

A} | polltleal activities of any Kind or nature, Including, but not limited to,

furthering the electlon or defeat of any candidate for pubile, political or

party office, or far providing a forum for such candidate aciivity to

nromote the passage, defeat or repeal of any propesed or enacted Hig

legistation; -

{in) religious worship, instructlon or proselytizing as part of, or in connection 3t

with, the performance of this Agreement;

{iti}y pa\'(ménts to any flrm, company, asso&latlnn, corporation or organization
“In which a member of the Grantee's Board of Directors or. other
governing body, or any officer or empioyee of the Grantes, or a member

of the immediate family of any member of the Grantee's Board -of i

Directors or other governing body, officer, or employea of the Grantee
has any ownership, control cr flnanclat interest. Far purposes of thls

paragraph, "ownership" means ownership, directly or indirectly, of more i

than five (5) percent of the assets, stock, bonds or other dividend or

interest-bearing securlties; and "control" means serving as a member of -
the board of directors or other govermng bady, or as an officer In any of §

_ the above, and

{iv) payment to any member of.Grantees Board of Directors or other

governlng body of any fee, salary or stlpend for employment or services, e

" except as may be expressly provided for in this Agreement.’

{n) Grantee is In compliance and shall contlnue to comply with Saction 7 of this

E5P RESTORE Capital Grant Disbursemant Agreement Terms & Conditions — P_age 6
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THIS 18 A DRAFT - THE LANGUAGE_ AND TERMS CONTAINED ARE SUBJECT TO CHANGE
Agreement,

9. Deafault and Remedies

{a) Each of the following shall constitute a cefault by the Grantee under ihis Agreement: '# .
() Failure to perform or chserve any obligation or covenant of the Grantee i
contalned hereln, other than an employment default as set forth fn{iv) befow, 7

to the reasonable satisfaction of ESD and within the time frames established &

under this Agreement. E

: (ii) Fallure to comply with any reguest for information reasonably made by ESD 1o ; ek
’ determine compliance by the Grantee with the terms of thls Agreement or i
otherwise reasonably requested by ESD in connection with the Grant, ;

.(iii) The making by the Grantee of any false.statement or the omlssion by the :
Grantee to state any materlal fact in or In connection with this Agreemens or :
the Grant, . ) .

{iv)Fallure of the Grantee, for any time period, to meet the minimum employment .‘”'
goals reqlired by Exhibit C. . :

(v) A default beyond any applicable grace period by the Grantee, or any entity "":r: =
which Grantee dlrectly or |ndirectly controls, Is controlled by, or Is under
comimon control with, under any other agreement with ESD.

(vi}Any manifestation, on the part of the Grantee, of an Intention elthier: {x) to &
terminate and/or {y) to restructure, under the terms of any bankruptcy or
Insolvency statute or law, its business at the Project Locatien. This Includes, &
without lmitation, the announced or actual cessation of business activitles at
the Projest Location, the inftlat'on of proceedings under any dissolution

* statute, or the executlion of an assignment for the benefit of creditors, or the
solicitation of any composition and/or arrangement with creditors, or the
Issuance of "closing” or “termination” notices to employees under any state 3
or federal statute, or the filing of any voluntary petition under any chapter of # :
the United States Bankruptcy Code, or the failure by the Grantee to obtalnthe 95
dismissal, within sixty (60) days of flling, of any involuntary proceeding brought &
-under any chapter of the United States Bankruptcy Code.

(vii) f the number of the Grantee’s Full-Time Permanent Employees, as thatterm B3
is defined In this Agreement, that are situated at the Project Location as of 3
" the Grantee's |ast payroll date on or prior to the and of any quarter {with the
quarters belng those the quarterly dates of March 31, June 30, September 30 - 15
and December 31, as set forth in the Report of Employment that Is annexed
as Exhibit H to this Agreement)-is less than fifty percent {503} of the number
of Full Time-Permanent Employees, situated at the Project Locatjon, required
ESD RESTORE Capital Grant DIsbursementAgre‘ement Terms & Conditions— Page7 :
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THIS IS A DRAFT ~ THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE |

. In accordance with the Employment Goals that are to be achleved as of the §i7is .

next Reparting Dats, as specified in Exhibit €,

{viil} Faflure by the Grantee, for ar‘n/ perlod of tme, to comply with Section 7 of :

this Agreement.

{b) Upon the serving of notice to the Grantee of the occurrence of 2 d_efau%t' (which

-notice shali specify the nazure of the default), ESD shall hava the right to terminate :
this Agreement, provided however, that If the default Is pursuant to paragraph 8(a){l) -

or 9{a)(il), no defawlt shall be deerned to have occurred If Grantee cures such default
‘within ten (10} days of notice of defauit from ESD, or If the default pursuant to
paragraph 9{z){1} or S(a){Il} cannot be reasonably cured within such ten day perlod,

"Grantse commences to cure such default within the ten day cure period and cures
the default within ninety (90} days thereafter, provided further that ESD shall not be
obligated to make any disbursements during any such cure period. Defaults occurring
under the terms and provislons of paragraph 9{a){iil}, 9{a}{iv), 8(a)(v), 9(a)(vl} and
9{a){vli)) are not subject to the cure provisions provided hereln,

—
o -
—

| Upon termination of this Agreement, ESD may (i) withhold any Grant proceeds not
yet disbursed and {}l) require repayment of Grant procaeds disbursed to the Grantee
in accordance with Exhiblt C of this Apreement, Notwithstahding the foregoing, If

ESD datermines that any Grant proceeds had previously been released based upon-
fraudulent representatlons or other wiltful misconduct, ESD may require repayment

- of all funds and may refer the matter to the approprlate authorities for prosecution.

ESD shall be-entitled o exercise any other rights and seek any other remedles

provided by law,

10, Term

The term of thls Agreement.shla!l ccmmence on the date herec and expire on the Explration
Date, as set forth on the first page of this Agreement,

11, Books an.c_i Records; Prolect Audit

(a) The Grantee will maintain zccurata books and records concerning the project for the &
term of this Agreement and for three (3) years from the explration or earller

termination of this Agreement and-will make those books and records available to

ESD, its agents, officers and employees during Grantee's business hours ,upon _

reasonable request. -

(b} ESD shall have-the right, upon reasonablé notlee, to conduct,.or cause to be
conducted, one or mere audits, Including field inspections, of the Grantee to assure

that the Grantee Is in compllance with thls Agreament. This right to audit shall e
continue for three {3) years following the expiration or earller termination of this

Agreement.

ESD RESTORE Capltal Grant Disbursempnt Agreement Terms & Conditions - Page 8
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12, Maintenance of Insurance '

-Grantee shall malntain In {ull forea and effect: Insurance, inguding, but not iimited to, the
Insurance described ‘hereafter, in such amounts and covering such risks as Grantor may
requlre from time to time. '

{a) The Grantee shall keep the bulldings at the Project Location and the buliding '
equipment Insured agalnst: {i) foss by fire, {il} additlonal perlls customarlly covered sy,
under an all-risk policy and {lii} flood hazard, If the Project Location Is located in an  Z2:
arealdentifled by the Secretary of Housing and Urban Development as an area having
spacial flood-hazards and In which flood Insurance has been made available under: the
Natlonal Flood Insurance Act of 1968, as amended. The Insurance required In this
paragraph {a) shall provide coverage for an amount not less than the full replacement 25 e
value of the buildings at the Project Location and the buiiding equipment, or such B
other amount as the Grantor may reasonably require, provided that (1) the amount of :
Insurance coverage shall be In an amount sufficlent to satisfy, st all times, any
co-insurance requirements, and (i) the amount of any flood hazard insursnce shall
not exceed the maximum amount of coverage avallable under the National Fiood
Insurance Act. : :

(b} When and to the extent requlred by the Grantor; the Grantee shall maintain in full
force and effect Insurance 3gainst (1} loss of rental Income, (i1} Joss of businéss Incoma,
{ilf}y damages to boiler, and (iv) any other risk as Is customary in the industry of the
Grantee. The Insurance required in this paragraph (b} shall provide coverage in an
amaunt saiisfactory to Grantor. ’

{c) The Grantee shall malntain Commerclal General Liability Insurance providing both el
bedily injury {including death} and property damage Insurance in a fimlt not less than i,
One Million Dollars {$1,000,000) per occurrence, Two Million Dollars {$2,000,000) -+
aggregate and Three Milllon Dollars {$3,000,000) umbrella. In addition, f the grant 2k
contemplates the purchase, construction or renovation of any buildings or
equipment, the Reciplent shall keep the bulldings. at the Project Location and the B

" bullding equipment tnhsured against: {1} lcss by fire, (Il} additional perils customarily 2525y §§
covered under an all-risk policy and {ifi) flood hazard, if the Project Location is located
In an area Identifled by the Secretary of Housing and Urban Development as an area &7
having special flood hazards and In'which fiood insurance has been made avallable |

" under the National Flood Insurance Act of 1968, as amended. ’ ’

{d} All Instrance requlired In this Sectlon shall be issued by companies authorlzed to do
business in the State of New York, satisfactory to Grantor pursuant to policles i
satisfactory to Grantor in form and substance, Without llmlting the generality of the Laarn et
foregolng, the poligles of Insurance required hereby shall provide for thirty (30} days, ﬁj’% T
or ten {10) days for non-payment, prior wrltten netice of cancellation to Grantor.’ L]

{e) The Grantee shall give prompt written notize to the Grantor in the event of substantial i 2 %%E
damage to the Project Location by reason of fire or other hazard or casualty.
ESD RESTORE Capital Grant Disbursement Agreement Terms & Condltions - Page 8
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-(f) Notwithstanding the provislons of Subdivislon 4 of Section 254 of the Real Property f&
Law, the Granter shall be entitled to retain and apply the proceads of any insurance |
required hereby to the payment of any obligations or, in the sole discretion of the
Grantor, apply any or all such proceeds to the cost of restoration of the Project =
Locatfon, In which case the Grantee shall proceed with reasenable diligence to repair,
replace or rebulld the Project Location te substantially their condition prior to such
damage in full compliance with all lega requirements,

_ (g} The Grantee shall provide the Grantor with copies of all palicies of msurance {or 1
cerifficates thereof) for the required Insurance coverages in form and substance
sattsfactory to the Grantor, in addltion, the Grantee shall provide the Grantor with-
coples of renewal.policies {or certificates thereof) or temporary binders In the event
renewal policles have not been Issued, in a timely manner. The Grantee must, In any
event, provide Grantor with satisfactary confirmation of renewal coveraga by the
renewal date, . :

TR

{h) In the event that the Grantee falls to malntaln the Insurance required hereby, the ot
Grantor may obtain such surance and pay the premiums therefor and the Grantee 55 %.:
shall, on demand, reimburse the Grantor for any insurance premiums pald, together |
with Intérest thereon computed at the highest rate par annum aliowable under New
York State faw. ’

(I} The Grantee will not take a;w actlbn, or permlt any conditlon to exist, with respect
" to the Project Location which may; In any manner, partially or wholly Invalldate tha
Insurance op the Project Location required hereby.

' 13. Survival of Provisions

It is agread that; {a} the provistons of Sectlons 6, 8{g), {}) and {I) and 9, 11, 12, 13, 14, 15, 18,
. 17,18, 21 and 22 {except Insofar as any of the aforesaid Sectlons have been walved in
accordance with the terms of Exhiblt | to this Agreement) shall survive the expiration or
early termination of this Agreement; and (b) such expiration or early termination shall nit
“serve to limit, alter or modify any of the Grantee’s obligations or responsibifities under the
aforasaid Sections, and/or ESD's rlghts under such Sections, referencad In subsection (a) of
.this Section 13 of this Agreement, It|s further agreed, moreover, that notwithstanding the
explraticn or early termination of this Agreement, ESD shall nevertheless retajn the right to
pursue, through and until the expiration of any applicable periad of imitations established
under the statutory or common Jaw.of the State of New York, any clalm or-claims arising
- from aay Section of this Agreement, Including but not limlted to the above referenced
Sectlons 6, 8(g),(J) and ([} and 9, 11, 12, 13, 14, 15, 16, 17, 18, 21 and 22 of this Agreement,
and the expiration or early termination of this Agreement shall not constitute a defense to
any stch timely filed clalm or cause of acticn that is asserted on ESD's behalf.

ESD RESTORE Capital Grant Disbursement Agreement Terms & Conditions — Page 30
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14, Notices '

(a) All notlces, demands, requests or other communications permiited or required
hereunder shall be in wrlting and shall be transmitted either: )
(3} via certified or registered United States mall, return receipt requested;
(i1} by facsimiite transmisslon;
(i} by personal dellvary;
{iv} by expedited delivery service; or
{v} bye-mall

Such notices shali be addressed as follows or to such different addresses as the
parties may from time-to-time designate:

Empire State Development

Name: Mr. Michael Halton
Title: Senlor Project Manager .
Address! - 95 Perry Street, Sulte 500, Buffalo, New York 14203

. Telephone Number:

{716} B46-8209 '
E-Mail Address: '

michael halton@esd.ny.gov

With a copy to! ' )

Title: - General Counsel .

Address: 633 Third Avenue, 34th Flgor, New York, NY 10017 .

Telephone Number: (212) 803-3750 .
""" Facsimile Number: (212} 803-3975

City of Niagara Falls .

Name; Mr. Thomas DeSantls _ -
Titte: Acting Director Department of Planning & Economi¢ Development !
Address: 745 Maln, Nlagara Falls, New York 14302 ‘ . 3
Telephone Number:  (716) 286-4477 ’

E-Mall Address: desantis@nfez.org

{b} Any such notice shall be deemed to have been glven either at the time of personal -
delivery or, In the case of expedited delivery service or ceriified or registered
United States mall, as of the date of mailing to the address provided hereln, or in
the case of facsimile transmission or email, upon recelpt of a record, by the sender,
that such a transmission has been completed. : :

" (e} The parties may, from time to time, specify any new or differént address In the
United States as thelr address for purpose of recelving notice under this Agreement
by glving fifteen (15) days written notice to the other party sent in accordance
herewlth. The parties agree to mutually deslgnate Individuals as thelr respective
representatlves for the purposes of recelving notices under this Agreement.
Additional Individuals may be destgnated in writing by the parties for purpeses of
tmplementatlon and administzation/billing, resolving Issues and problems and/or
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15,

18,

17,

18,

. shall net affect any other provision herecf and this Agreement shall be construed as if such

19,

THIS IS A DRAFT~THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE
for dispute resslution. '

Mo Assignment .
The Grantae may hot assign or transfer this Agreemént or any of its rights hereunder.

No Walver

No waiver of any ESD's rights arlsing under this Agreément, or any other source, can occur 3

unless such waiver shall be in writing and sighed by £SD and such written document manifests

a clear and unequivocal Intent by ESD to walve Its coniractual or other legat rights, The term 3
"waiver" as used herein Js a term of art as used in the legal profession, ESD may not be &

estopped from asserting any of its legal rights, including but not fimited to its rights under &
.this agreement, unless ESD has signed a written document that E:Ieariy and unequivocally 3
states that the other party may detrimentally rely upon the terms of such written J3iZh

document. Absent such written decument, there shall ba no estoppel agalnst ESD and the

other partles' allaged detrimental rallance shalt be deemed to ba unreasonable. The term ZiEE:

"estoppel" is used heraln is a term of art as used In the legal professlon.

Integration/Modlfication

This Agreement contalns the entire agreement of the partles with respect to the subject % g
matter hereof and supersedes all prior oral or written agreements or statements relatingto &
such subject matter. In addition, this Agreement may be modified only by a written i
‘Instrument executed by the party agalnst whom enfarcement of such modification Is sought.

Governing Law

This Agreement shail be governed by and construed in accordance with the laws of the State !

of Mew York. This Agreement: shalf be canstrued without the aid of any presumptlon or other
rule of law regarding constructlon against the party drafting this Agreement or any part of it.
In case any one or more of the provisians of this Agreement shall for any reason be held to
be Invalld, fllegal or unenforceable In any respect, such invalidity, illegality or unenforceabillty

prnvlslon(é) had never been contained herein, ‘In the event of a conflict between the
Directors’ materials attached hereto as Exhibit A and any other term’or condition of this
Agreement, then the term or condition ‘of this Agreement shall govern.

Confidentiality of Information

Information contalned in reports made %o ESD or otherwise chtalned by ESD refating to trade
secrets, operations and commercial or financlal Informatton, including but not iimited to the
nature, amount or source of [ncome, profits, losses, financlal condltlon, marketlng plans,

manufacturing processes, production costs, productivity rates, o customer fists, provided 2
that such Information is clearly marked “Confidentlal’ by the Grantee, will be kept &

confldential by £SD, to the extent such informatlon Is determined by ESD to be exempt from
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THIS IS A DRAFT ~ THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE

public disclosure under the Freedom of Infermation Law and nat otherwise required by law
to be disclosed. Notwithstanding the foregoing, ESD will not be llable for any Information
disclosed, In ESD's sole discretion, pursuant to the Freedom of Information law cr cther
applicable law, or which ESD Is required to disclose pursuant to legal process.

20, Special Provisions

The Grantee shall comply with the special provisians, if any, set forth in Exhibit |,

21, Litigation Costs

The Grantee shall pay, In any action or proceeding that is commenced to enforce and/or. B

involves the enforcement of the terms and conditlons of this Agreement, all of ESD's costs e
- Including, without limitatlon, ESD's attorneys' fees. The Grantee shall also pay any and all of fgffil

E5D's collection costs Including, without limitation, its attorneys’ fees. i

\

22, Walver

The Grantee knowingly and expressly waives the right to a trial by Jury and the right to
Interpose any counterclaims in any actfon brought by ESD under the terms of this Agreement, 3
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d/b/a EMPIRE STATE DEVELOPMENT CORPORATION

ACity of Niagara Falls

_{Printed name and title)

THIS |5 A DRAFT ~ THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE

Vhe Cannan Block RESTORE V. Capt=al, Project Number ADODS

This agreement Is entered into as of the latest date written below:

NEW YORK STATE URBAN DEVELDPMENTlCO.RPORATION

Sl e

S

{Signature) Edwin Lee, Senler Vice President, Loans and Grants

(date)

DRAFT: do not slen this verslon
{Signature)

{date)

Rev. 02/23/2018
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THIS IS A DRAFT - THE LANGUAGE AND TERMS CONTAINED ARE SUBJECT TO CHANGE
ESD CAPITAL GRANT DISBURSEMENT AGREEMENT

EXHIBITS

EXHIBIT A General Project Plan

EXHIBIT B i I Construction Requirements

Basrc Recapture Terms -

EXHIBITD . Oplhion of Counsel

EXHI BITE Dishursement Terms

EXHIBIT F - Payment Requisitlon Form |

EXHIBIT F-1 : ' Financial Condttion Documentation

EXHBITFZ, F2A . Project Cost & Completion Documentation -
-EXHIBITG - : Non-Discrimination and Contractor & Supplier -

Diversity — Requirements and Procadures

EXHIBIT G-1 . .. }\A/WBE Partiztpation / Equal Opportunity Polic
Statemeant ’
EXHIBIT é-z Staffing Plan -
- EXHIBIT G-3 ' Workforce Employment Utill;ation Report
EXH!BJT G-4 ‘ | M/WBE Utllizatlon Plan V
EXHIBIT G-5 . © 7 Walver Re.quest'Form
EXHIBITG-6 . . IM/WBE Contractor Compliance and Payment
~ Report ' -
EXHIBIT H | Employment F.eporﬂ_ctng Form
EXHIBIT | ' Special Provisians

EXHIBIT I-1 Letter of Understanding [or] Letter of Resolution
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THIS IS A DRAFT

GENERAL PROJECT PLAN

1
i

EXHIBIT A

This will be the ESD Board approval document and produced at a later date when the,

project is considered ready for ESD asslstance.

PRI
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THIS IS A DRAFT ~ THE LANGUAGE AND TERMS CONTAINED AFiE SUBJECT TO CHANGE
EXHIBIT B: CONSTRUCTION REQUIREMENTS

Tha Cannon Block RESTORE V Capital, Project #AD003

The following Unconditional Waiver and Release recuirements shall be furnished to ESD for
appraval for work performed and materials furnlshed for each payment request in the form of
Exhibit B-1, B-2, B-3, B-4, and B-5, as zpplicable, '

B-1 Certification of Work Performed .

B-2 Unconditional Walver and Release - Architect ]
B-3 Uncondltional Walver and Refease ~ Engineer ‘ .
8-4 Unconditional Waiver and-Release — Construction Manager
B-5 Unconditional Waiver and Release — Genéral Contractot
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