PURCHASE, SALE AND DEVELOPMENT
AGREEMENT =

'AGREEMENT made as of the date last exeouted below (the “Effective Date™), by and
between the City of Niagara Falls, a New York municipal corporation having an address at 745
Main Street, P. O Box 69, Niagara Falls, NY 14302 (the “Seller” or “City”)- and Penn Terra —
USRE Corp., havmg an address at 2425 Matheson Boulevard East, gt Floor Mississauga,
Ontario Canada LAW 5K4 (“Purchaser™). ‘

RECITALS:

WI—DEREAS Seller is the owner of the follcwmg parcels of laiid, some of which
improved by vacant buﬂdmgs ‘ ' '

550 Main Street, SBL 159.21-1-46

557 Third Street, SBL 159.21-1-63

- 561 Third Street, SBL 159.21-1-64

565 Third Street, SBL 159.21-1-65

569 Thifd Street, SBL 159.21-166

571‘Third Street, SBL 159.21-1-67 -

(collectively referred to as the “Property”)- "

WHEREAS, Purchaser desires to purchase, and Seller desires to sell, the Property (as

defined below) on the terms and conditions set forth herein.

NOW T}DEREFORE in ccns1derat10n of the foregomg, and for other good and valuable
 consideration, the receipt and sufﬁclency of which are hereby acknowledged Purchaser and”

Seller agree as fcllcws

1 Descnpucn of the Assets, Seller hereby agrees to sell and CONnvey, and Purchaser '

'agrees tc purchase from Seller, on the terms and conditions set forth herein:




AH of Seller's right, title and interest in and to the Propel“cy, which Property is more
particularly described on Exhibit “A” attached hereto ‘cogefher with the bﬁildings
constructed thereon and all of the right, title and interest Seller has or ‘may have to all
streets, hlghways alleys, driveways, easements, r1ghts~of -way, appurtenances, privileges,

waters, conir acts, permits, certificates, approvals and agreements relating to the Property.

2, Purchase Price. The purchase price for the Property shall be fifty-four thousand
dollars ($54,000.00) United States funds (the “Purchase Price”) payable in the followmg manner:

2.1 Earnest Mopey Deposit, Within three (3) business days after Purchaser's

'receipt of a fully executed original of this Agreement, Purchaser shall pay to Seller (the
“Escrow Agent”) the sum of ten thousand dollars ($10,.000.00) United States funds (the

“Deposit”) to be held in escrow pending closing in a non-interest bearing account. The

Purchaser shall receive a credit on the total amount of the Deposit on the Closing Date (as :

hereinafter deﬁned)

2.2  Balance of Purchase Price. The balance of the Purchase Price shall be
paid by Purchaser paying by wire transfer or other evidence of funds acceptable to the
Escrow Agent for disbursement by immediately available funds to Seller at Closing, less

the Deposit plus or minus applicable prorations pursuant to this Agreement,

2.3  Default, If Seller 1s unable to transfer its r1ght title and inferest to
Purchaser in acco1dance with the terms of this Agreement, Seller's sole liability shall be to
tenmnate this Agreement in ‘which event Seller shall be released from all habﬂlty under this
- Agreement. Nomthstandmg the foregomg, if Seller Wlllﬁﬂly defanlts under this Agreement
' Purchaser shall have the option of either terminating this Agreement or of bringing an action for
specific performance. If Purchaser shall faﬂ to perform any of its obligations hereimde;, Seller’s
sole remedy shall be to retain the Deposit es liquidated damages, the parties agreeing that a
~ monetary remedy will be difficult to ascertain, and thereupon Purohaser and Seller shall each be
released from all liability under this Agreement




3. Title, Purchaser, at its sole cost and expense, shall obtain within thirty (30) days -
after the Effective Date: (i) fully guaranteed tax and fitle searches for the Property sufficient for
the title company to issue a fee policy of title insurance dated after the date of this Agreement
and a local tax certificate, whete not covered by the search (“Abstract of Title™); (ii) a survey of |
the Property (the “Survey™) and (iii) UCC searches for e?ery fee owner of the Property for the
past five (5),yea1's (the Abstract, the S_urvey and the UCC searches are collectively referred to a_s
the “Title Documents”). Purchaser may, on o before the tenth (10™) business day after receipt
of the Abstract of Title for all of the Land, notify Seller in Writing that it has disapproved any

,tlﬂe exceptions or survey matters sct forth on the Title Documents and shall notlfy Seller of any
such dlsapproved title exceptions (“Dlsapproved Encumbrances”). If w1th.m tweniy (20) days ‘
after recelpt of notice of the Disapproved Encumbrances, Seller is unable or unwilling to cure or
cause theé removal of the Disapproved Encumbrances or notifies Purchaser that it will not cure
'the Disapproved Encumnbrances at or prior to Closing, then Purchaser will have the option to
either: (i) waive the Disapproved Encumbrances and proceed to Closing (as hereinafter deﬁned);
or (i) terminate this Agreemenf by notice to Seller in which event neither party Shall have any
*further nghts or obhgatlons hereunder. Any exception documents not obj ected to prior to the

- expiration of the Inspection Period shall be deemed to be Permitted Exceptions and Purchaser

. shall be deemed to have waived any right to object to same. Notwithstanding the foregoing, if
Purchaser receives notice of any additional exceptmns to title that became matters of record after
the effeetlve date of the title comﬁutment obtained by Purchaser, Purchaser shall promptly notify
Seller, but in any event not more than two (2) business days after receipt of any such additional
exceptions. Seller shall then have five (5) business days to notify Purchaser if it will cure such
additional exceptions prior to Closing. “Permitted Exceptions” shall mean any,exceptioﬁs :
appearing on the Title Commitment and matters shown on the Pi.lrchaeer’ s Survey which have

nof beén objected to in writing by Purchaser to Seller pursuant to this Section 3.

4.  Rightto Enter Prepem. and Conduct Testing, . .Pu-rehaser shall have the

- right, during the Inspection Period, to inspect the Property (including the improvements located
.on the Property) on reasonable notice to the Seller. ' In connection' thereﬁith Purchaser or its
agents shall have the right to do environmental, surveying, engineering and other tests with

respect to the, Poperty and the buildings and improvements located on the Property. The




buildings located on the Property shall not be disturbed during any.such inspection.' Purchaser
shall provide Seller with evidence of insurance as niay be requirea by Seller. Purchaser shall
indemnify and hold Seller harmless for any and all damage, cost and expense, including
reasonabie attormey’s fees, arising Q‘ut of Purchaser’s, or its employees’, 'agents’ or -co'ntractors’,
activities on the Property pursuant to the inspection rights granted herein (but Purchaser shall not
be liable to Seller if Purchaser's inspections result in the diséov,cry of conditions, environmental
or otherwisé, that may reqﬁire Seller to undertals corrective measures or incur other costs).
Following any invasive testing Purchaser shall restore the Property to the conditién existing prior

to such invasive testing.

5. Inspection Period, ~ Purchaser- shall have a period of forty five (45) days
commencing on the Effective Date (the “Inspection Period”) to determine, in Purchgser‘s sole
and absoiﬁtc discretion, as to whether or not the condition of the Property is acceptable to
Purchaser. In the event Purchaser determines that the Property is not acceptable to Purchaser for
o reason or for a:a.y reason then Purchaser may, at its sole and absolute election, (a) terminate
this Agreement .by giving Seller written notice of its election to terminate within such Inspection
Period, or (b) proceed to Closing. If Purchaser shall not have notified Seller of the release of this
contingency in writing prior to the expiration of said Inspection Period then the contingency sﬁall

be deemed to have been waived.

6. Seller's Representations and Warranties, Seller represents and warrants to the.

Purchaser that the following matters are true and correct as of the date hereof and as of the

Closing Date:

6.1  Authorization. S'eller is the iawfui owner of the Property and has full
: power and authority to enter into this Agreement and perform Seller's obhga’uons under

this Agresment.

6.2  Consents. No permit, approval, or authorization of, or designation,
declaration or filing with, any govemmental authority or any other person or entity on the

part of Seller is required in connection with the execution or delivery by Seller of this




Agreement or the consummation of the transactions contemplated hereby except for (1) a
recommendation of the City of Nragara Falls Planning Board to the City of Niagara Falls
City Council (the “Council”) that 11: approve this Agreement, and (if) the approval of th:rs

- Agreement by the Council, '

6.3  Litigation, ete. To the best of Seller's knowledge after due inquiry, there
is no suit, action or litigation, administrative hearing; arbitration, Iabor controversy or
negotiation, or other proceeding or governmental mquiry or investigation known to
Seller, affecting Seller or- the Property pending or, to the best of Seller's knowledge after -
due inquiry, threaterled‘ agairlst the Seller which, if resolved adversely, would have a
material adverse effect on the Property or on the ebility of Seller to consummate the
transactions oontemplafed hereby. There are no known judgments, consent decrees or
infunctions agamst affectmg or binding upon Seller Seller has reoerved no notrce of any
violations of any governmental law, ordmanoe requirement, order or regulatlon the
violation of which would have a material adverse effect on the Property or on the ability
of Seller to consummate the transaot1ons contemplated hereby, and to Seller’s best
knowledge after due inquiry Seller has reoe1ved no notice of any claimed-default with
respect to arly of the foregoing, Seller has no e,ctual knowledge of any threatened or
pendmg olauns that could have a negatrve impact on Purchaser S abrhty to develop the

'Propeﬂy for Purchaser 5 mtended use.

6.4 Condemnation. Seller- has not received a written notice tllat a

- condemnation action has been filed or threatened against the Property,
S R A e

© 6.5  No Other Confracts/ Rights of Possession. . Seller is not a party to any
unrecorded contracts which will affect the Purchaser from’ and after the ‘Closing and
Seller has no knowledge of ‘any right to possession of all or any portion of the Property

cxoept Seller,

6.6 No Encumbrances. There are no easements, ‘utility lines without

easements, rights of way, gas, timber, mineral rights, tenant leases or other encumbrances




except as set forth in the Abstract of Title. Seller warrants that it will not further

~ encumber the Property without the Purchaser's prior written consent.

- The representations and warranties set forth above shall survive the Cloging until the Jast day of

the twelfth (12™) calendar month thereafter,

7. Seller’s Deliveries. SeHer shall deliver to Purchaser any documents .111 Seller’s

possessmn relating to the operatlon/omelship of the Properties within five (5) busmess days
after the date of this Agreement

8. Conditions Precedent to Closing, Purchaser's obligation to perform under this,

Agreement shall be eubject to the following conditions precedent:

8.1 Transfer of Documents. Purchaser shall have fecei\{ed and approved all

documents as specified in this Agreement.

82  Payments by Seller, Purchaser shall have received an amount equal to all

‘payments which are the obligation of Seller under this Agreement.

8.3 Pawnent by Purchaser. Seller shall have received, in 1mmed1ate1y
 available U.S. funds by cash, bank wire, ‘bank check or certified check the balance of the
Purchase Price, plug all payments which are the obligation of Purchaser under this

Agreement.
X

9. Intentionally Omitted,

10.-  Seller’s Closing Documents The Property shall be conveyed and transferred by
Seller to Purchaser on the Closing Date (as- heremafter defined) by the following instruments:

10.1  Property. A New York form Quit Claim Deed with lien covenants in
proper, statutory form for recording, duly executed by Seller and acknowledged (the .




“Deed”) so as to convey fo Purchaser good and marketable title in fee simple to the
Property, free and clear of all claims, liabilities, obligations, security interest, liens,
judgments and encumbrances except as specifically provided otherwise herein and such
other documents as may be appropriéte or necessary to convey the real property interest

intended to be conveyed.

102 FIRPTA Affidavit. = An affidavit required by Section 1445 of the
Internal Revenue Code of 1986, as amended (the “Code™), and the Regulations pursuant
thereto, and acceptable to the Purchaser (the “FIRPTA Affidavit”). |

10.3 Misc'ellaneoﬁs. Any. other documents, instruments or agreements
called for hereunder which have not previously been delivered or which are reasonably

- necessary to close the transaction as contemplated by this Agreement.

11.  Prorations and Adjustments. There shall be prorated and adjusted as of midnight

- on the day preceding the Cidéi.ng Date the following. items: water and sewer charges; all non-
delinquent real estate taxes and assessments with respect to the Property (if any) computed on a
fiscal year basis and prepa:'gd- speéial— assessments, jncluding aily Payment in Lieﬁ of Taxes,
agreéments and all items in the current couﬁty'tax bill and such other items as are cﬁstomarily
adjusted in transactions of this nature. At Closing the Seller shall obtain final gas and electric
meter readings and terminate the existing gas and eléctric-_service.. Purchaser shall then obtain its
own gas and electric service at the Property. The provisions of this paragraph 11 shall survive

the Closing and the transfer of title.

- 12, Closing. “The Purchaser and fhe Seller agree that the pu-rchase'and sale

| contemplated by this Agreement will be consummated as follows:

12.1  Title Transfer, The Seller agrees to convey all of Seller's right, title and
interest -in the title to the Property to the Purchaser by the Deed and such other
appropnatc or necessary transfer instruments necessary on the Closing Date (as

hereinafter defined).




122 Closing Date. The closing (the “Closing™) of this transaction will take
place at the offices of the Seller, or at such other location as shall be agreed to by the
parties hereto, no later than the thirtieth (30™) date after the expiration or waiver of the

Inspection Period (the “Closing Date™).
13, Ciosing Costs, The expenses of Closing shall be paid in the following manner:

13.1 Seller’s Costs. In connection with the consummation of this transaction,

Seller shall pay:

| (2} Any and all prorations or ddjustments required by this Agreement in

favor of Purchaser or according to local custom;
(b) The filing fee for the TP-584.

132 Pﬁrchaser’s Costs. In connection with the consummation of thig

transaction, Purchaser shall pay:

(a) All fees in connection with the recording of the Deed and the RP-5217
along with the transfer tax;

(b) Any and all prorations or adjustments required by this Agreement in

favor of Seller or according to local custom.,

(¢) The cost of the title insurance preﬁium, should Purchaser elect to -

obtain a policy.
Each party shall pay its own attorney’s fees and related costs.

-14. Ins&_z:rance, Damage, Destruction or Eminént Domain.




14.1° Damage or Destruction. In the event that the Property shall be damaged or

destroyed, whether in whole or part, By fire or any other casualty or act of God between
the date of execution hereof and the Closing Date Purchaser shall have the sole dption of
(i), terminating this Agreement in which event neither party shall have any further rights

‘or obligations hereunder or (i) proceed with this transaction,

Seller further agrees to give immediate written notice to Purchaser of any damage or

destruction.

14.2. Eminent Domain. If, prior to the Closing Date, eminent domain -
probeecfmgs materially affecting the Property shall be threatened or commenced by any
competent public authority against the Property or any portion thereof which would -
- materially and adversely affect the continued operation of the Property, Purchaser shall
have the option to (i) proceed with this transaction and pay the Purchase Price, in which
event any compensation paid or payable as a result of such eminent domain proceedings
shall be and become the so}e.property of Purchaser or (i1) terminﬁte this Agreement in
which event ‘Sleller shall retain such award, and thereafter both parties shall be released
from any further liability heteunder. Seller agrees that it shall give to Purchaser written
notice of any such threatened or actual eminent domain proceedings within five (5) days
after Seller_ first becomes aware thereof, and upon the giving of such notice, Purchas‘er
shall thereafter have fifteen (15) days Wﬂ:hm which to exercise the options granted in this
paragraph by written notice to Seller and, if Purchaser fails to do so within said fiftcen
(15) day period, Purchaser shall be deemed to have elected to have terminated j:his'

Agreement,

Jf the eminent domain proceedings do not materially affect the Property,
Purchaser shall have no right to terminate this Agreement, but shall receive a credit or an
assignment, upon fransfer of title under this Agreement, of any compensation paid or

payable as a result of such eminent domain proceedings. In the event of any such non-

:




material taking, Seller shall not compromise, settle or adjust any claims to such award

without Purchaser’s prior written consent (which will not be unreasonably withheld).

15, Broker’s Commission, The parties hereto répresent that no broker was involved

in connection with the sale contemplated by this Agreement (“Broker™).

16.  Intentionally Omitted, _ . _ |

17, Intentionally Omitted.

18.  Miscellancous.

- 181 Capabiﬁ. Each individual and entity executﬁlg this Agreénient hereby
individually represents and warrants that he and/or it has the capacity set forth on the
Signahu'e pages hereof with full power and authority to bind the party-on whose behalf he

and/or it is cxecuting this Agreement to the terms hereof.

18.2 EnﬁreAﬂeement. This Agreement constitutes the entire 'Agreement

between the Purchaser and the Seller relating to-this sale and supersedes all other prior _

agreements and representations in connéction with said sale. There are no agreements,
- understandings, warranties or representations between the Purchaser and the Seller except

as sct forth herein,

183 No Amendment or Waiver, This Agreement shall not be altered,

é.m;:nded, changed, waived, terminated or otherwise modified in any respect or particular

unless the same shall be in writing and signed by the parties hereto

18.4 Notice, Any notice, démands, requests or communication of any kind
required or lﬁennitted hereunder shall be sufficiently given. if sent'by:' () personal
delivery, (ii) reputable overnight carrier; (iii) United States registered or certified mail,
postage prepaid, return reéeipt requested; or (iv) telecopy (With'cohﬁrmation of receipt

10




thereof), to the parties at their address set forth above or at such other address each may

designate from time to time.

Ifto Seller: _
| The City of Niagara I'alls
745 Main Street -
" Niagara Falls, New York 14302
Attn: Mayor ‘ '

With a copy to:

Director of Business Development
The City of Niagara Falls
745 Main Street

- Niagara Falls, New York 14302
Fax No.

If to Purchaser:

- Penn Terra— USRE Corp.
L 2425 Matheson Blvd, East — 8" Floor
" Mississauga, Ontario Canada L4W 5K4

Any such notice, demand, request or communication shall be deemed to have been duly
. given ot served on the date shown on the return receipt or other evidence of delivery, if
mailed, or on the date shown on the confirmation receipt, if faxed. Notices served by an

attorney for a party shall have the same validity as if served By the party itself.

11




18.5 Governing Law. This Agreement shall be interpre{ed and enforced in

accordance with the laws of the State of New York, If any prévis;ions of this Agreement
shall be unenforceable or invalid,-the same shall not affect the remaining provisions of

the Agreement venue for any action or pfoceeding will be in Niagara County, New York.

18.6  Parties. Except as otherwise provided in this Agreement, this Agreement
shall be binding upon and shall inure to the benefit of the parties hereto and to their

respective heirs, executors, administrators, successors and assigns,

187 No Assignment,  Purchaser is hefeby prohibited from assigning
transferring, conveyiﬁg, subletting or otherwise ciisposing.of this Agreement, or of its
right, title or interest in this Agreement, or its power to execute this Agreement,'tb any
other person or corpéfation without the previous consent in writing of the City, which

may be withheld for any or no reason.
18.8 Headings. Section 'headings of this Agreement have been inserted for
convenience of reference only and will in no way modify or restrict any provisions hereof

or be used to construe any such provision.

18.9  Additional Acts. Each party hereto shall from time to time perform such

additional acts as the other party may reasonably request to effectuate the intent of this
. Agreement,

'18.10 nterpretation and Enforcement. If suit or action is filed to 'inter,pretl or

enforce this Agreement, the prevailing party shall be entitled to be awarded its reasonable
© attorneys' fees and disbursements through all appeals in addition to other costs and
disbursements allowed by law, inclu&ing those incurred on aﬁpeal. ‘ .
. | : o
18.11 Countégp‘arts. This Agreement may be executed in counterparts, each of
which when taken as a whole shall constitute one fullj executed Agreement.

12




19; Special Developer Provisions.

19.1  Exclusive Developer. The Seller hereby confirms the designation by the
Ci’ry of Niagara Falls City Council of the Purchaser as its “Preferred Developer” for the

development of the Property pursuant to a resolution dated November 14, 2018 a copy of
which is attached as Exhibit “B”, The Developer has been designated by the Seller to be
the Preferred Developer for the purposes described in the Request for Proposal attached

hereto as Exhibit “C” and inoorpdrated herein (the “RFP”), Purchaser agrees 1o develbp K
| the Property pursuant to the 1esponse from the Purchaser dated November 16 2017, a
~ copy of which is attached hereto as Exhibit “D? and incorporated herein (colIectively the
“RFP Response™) which is the construction of a new four (4) story hotel building
constructed of steel and concrete that will contajn 50 units (mix of one and two bedroom

_units) as well as on site parking for 28 vehicles.

19.2  Community Benefit Goals, In the construction of the project (the
“Project™), the Purchaser shall use commermaﬂy reasonable efforts to meet the foliowulg

project labor goals

1921 WNY Labor (defined as construction employees residing in Niagara
County, Erie County, -Chautauqua County, Cattaraugus County, Allegany County,
Wyoming County, Genesee County, and Orleans County): 90% of the total number of

construction workers (this includes the City Labor).

19.2.2 City Labor (defined as individuals residing in the City of Niagara Falls):
15% of the total number of construction woerkers (this includes the City Minority Labor).

19.2.3 City Minority Labor (defined as minority group' construction employees

residing in the City of Nidgara Falls): 7% of the total number of construction workers.

Post - Closing the Purchaser shall provide. the Seller with written payroll

documentation substantiating its compliance with the foregoing,

13




- 19.3  Construction of the Project. The Purchaser shall have sole responsibility
for the supervision of the Project and the Property during conétmctiqn of the Project, as
well as for all safety precautions and pro gramswhiéh are necessary in the performance of
the.'work. In no event shall the Seller have conirol over, charge.of, or any responsibility
for construction means, methods, techniques, .sequ_ences,' or procedures nor shall the
Seller have control over or responsibility for safety precautions and programs in
connection with the Project. The Purchaser shall commence construction of the Prbject
within two (2) months of closing or receiving site plan approval from the City of Niagara
Falls Planning Board, whichever is later, subject to the right to extend that deadline upon -
delivery of written notice to the Seller provided (i) the extension is requested as the result

- -of circumstances beyond the Pﬁrchaser’s reasonable control includ-iﬁg, but not limited to
- ‘Purchaser’s securing required ._mm_icipal approvals, closing on public and private
financing, securing approvals related to Historic Tax Credits, if " applicable, and
unforeseen market conditions, and (ii) the Purchaser is continuing in good faith using -
commercially reasonable efforts to advance the Project (the “Commeﬁcement Date”). |
Nomithétandiﬁg the foregoing, the Project shall be substantiaily completed not later than -
the last day of the twenty fourth (24

subject to the right to extend this deadline provided the Purchaser is continuing in good -

calendar month after the Commencement. date,

faith using commercially reasopable efforts to advance the Project. In the event
construction of the Project has not commenced on or before the Commencement Date the
Seller shall have the right to re-purchasé the Property from Purchaser for the Purchase
Price (the “Purchase Option”). Should the Seller elect the Purchase Option it shall
deﬁver ten (10) days advance Wﬁtten notice to Purchaser at which time, if Purchaser has
not commenced construction of the Project or formally requested an-extension of thé
Commencement Date, Purchaéer, in exchange for the Sellet’s delivery of the Purchase
Price to Pﬁrchaser, shall deliver a quit claim deed for the Property along with a TP-584
and RP-5217 to the Seller.

L 194 . Ass, Except with respect to those matters that are the subject of the

representations, warranties, and/or covenants of Seller specifically contained herein (i)

14




Purchaser shall rely solely upon its own investigation with respect to the Property,
including, without limitation, the Property’sphysical (ﬁlcludmg condition or safety of the.
Propeity and the structural integrity of all improvements located on.the Property),
environmental (including presence or absence of hazardous materials at the Property) or

economic condition (including operation, performance, income potential of the Property, |
and the market and leasing conditions and potential for and of the Property), compliance
or lack of compliance with any ordinance, order, pérmit or regulation or any other
attribute or matter relating thereto, (ii) Purcﬁaser is accepting the Property “as-is, where-

is, with all faults”.

19.5 Cannon Block Restore V Capital Grant Apreement.

() The City is the named grantee in a certain Grant Disbursement Agreement
(“GDA”) which has been issued for the property by the New York State
Urban Development Corporation dba Empire State Development (“ESD”).
This grant is.in the amount of $2,000,000.00 and the designated beneficiary in |

 this GDA will be the Purchaser. A copy of the GDA is attached hereto and
labeled “Eﬁhibit F», Tt is understood and agreed by Purchaser that the
attached GDA is a “draft” and that ESD will be 'ameilu-djng the GDA from time
to time. It is further understood that the City has requested that ESD amend
the GDA to name Purchaser as the Beneficiary of the grant and .that -
disbursements be applied for and made on 2 qua:rterly basis. Any amendedi
GDAS issued by ESD will supelsede and replace the GDA attached as Exhibit
E. Purchaser agrees to be bound in all respects by the requirements contained

in the GDA attached as Exhibit F and any superseding GDAs issued by ESD.

(b)y The City agrees commencing with the first quarter following . the
Commencement Date fo apply to ESD for reimbursement on behalf of the
Beneficiary of the grant for eligible construction costs advanced by Purchaser.
Upon receipt of those grant funds from ESD, the City agrees to remit grant
funds to the Purchaser to be further utilized for constrqction costs of the

15




Project. This will occur each quarter during the. construction of the Project
until the sum of $2,000,000.00 is advanced with the understanding that the
final installment of 10% of the grant amount will be finally disbursed by ESD
following the completion of construction of the Project and the issuance by
the City of a Certificate of Occupancy and Completion. The City’s obligation
to remit grant funds to Purchaser is contingent upon City receiving grant funds
from ESD. In the event grant funds are not received by the City, the City shall -

have no liability to Purchaser.

{¢) Compliance with Resto;e NY Terms and Indemnification. Purchaser

acknowledges that it is familiar with all the terms limitations and condmons
of the GDA, including the documentation and certifications necessary to draw
prant funds. Purchaser shall comply with all applicable terms, limitations and
conditions of the GDA. Purchaser shall indemnify C1ty against any and all
costs City incurs as a result of noncomphance with the GDA, including the
specific elements of comphance set forth in this Agreement and any and all .
other terms, limitations and conditions of the GDA not spec1ﬁcally set forth
herein. City shall promptly provide written notice to Purchasel of any notice
of default that City receives under the GDA. Purchaser shall have the rlght to
cure any default by, City under the GDA mthm the cure penod(s) set forth

therein,

Pﬁrchaser shall insure investment of a minimum of ten percent (10%) of the
total Project cost of equity into the Project as required by the GDA. -

i

(d) Insurance. Purchaser shall maintain Commerciél General Liability Insurance
providing both bodily injury (including death) and property damage insurance
in a limit not less than $1 Million per occur.renée, $2 Million agg‘regéte and $3
Million umbrella and agrees to be bound by the requirements contained in the
GDA as concerns insurance. City and ESD shall be named additional insured - -

and certificate holder on a primary and non-participatory basis, with full
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waiver of subrogation, or equivalent acceptabie to ESD. Purchaser shall also

maintain or arrange for such additional insurance as required under the GDA.

(e) MWBE Participation Goals. = Purchaser shall adhere to all MWBE contract

participation goals contained in the GDA and take the steps required in.the
GDA in this respect, ' '

In the event that liquida-ted- damages are assessed against Purchaser for failure to
comply with MWBE requiremnents contained in the GDA, Purchaser shall pay _
such liquidated damages in a timely fashion. Purchaser shall comply With the .
Equal Employment Opportunity Policies as required by the GDA. and take the
 steps required in the GDA in this respect. ' '

ESD may reallocate the Restore NY funds to another form of assistancla, at an
amount no greater than $2 Million for this Project if ESD determines that the
reallocation of the assistance ﬁould better serve the needs of the City and the
State of New York. Inno event shall the tétal amount of any assistance to be so
reallocated exceed the total amount of assistance approved by the Directors. The
terms of this Agreement shall automatically be deemed amended to reflect any

such reallocation.

(f) Other Project Funds, Purchaser has represented to City that it has or will have

sufficient funding available to construct the Plroj‘ect.

- () Reimbursement for Costs and_Expenses, Purchaser - shall pay all title
reco"rding or filing fees, title insurance fees and related fees, and shall

reimburse City for any out of pocket expenses, including' costs or expenses

which City is required to pay pursuant to the GSD.

(h) Documentation for Release of Funds. Purchaser shall provide to City the

following:
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Proof of formation of all entities participating in the project, including
applicable. certificates of incorporation, arlicles of organization,
partnership agreements, secretary of state filing receipts, resolutions
authorizing the submission of grant applications and entering into the
transactions contemplated hereunder and any other documents City may
requ1re showing proper formation of the entities and proper authorization

of the trans actlons

Copies of all loan commitments and other grant approvéls for funding of
all aspects of the Project.

Proof of availability of all equity to be contributed to the project at the

time the applicable funds are released in form: acceptable to City.
A copy of the building permit or permits for the Project;
Copies of insurance policies or binders ﬁaming Citjf and BSD as additional

insureds in the Jorm and in the amounts as required by the GDA.

Contraotors and subcontlactors employed by Purchaser are: similarly

.bound by the insurance requitements contained i in the GDA.

All documentation and certifications refiuired fo draw funds under the
GDA, inciuding, but not limited to Capital Grant Payment Reqﬁisition
Form, Asbestos Frée Building Certificate for alterations and demolitions,
Affirmation of Understanding of and Agreement pursuant to State Finance
Law § 1394(3) and § 139-(6)(b), Construction schedule, Monthly

~ Requistion(s)(G7021703) with Project Cost Control Report, Certificate of

Occupancy (CO), Contractor’s Affidavit, Contractor’s Receipt and Waiver
of Lien, Subcontractor’s Receipt and Waiver of Lien, AfﬁdaV1t and Final

Waiver of Claims and Liens and Release of Rights, Uncondltlonal Waiver :

and Release, Consultant’s Code Certlﬁcatlon Letter, Contractor’s and
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Consultant’s Certification of Completed Construction, Unconditional
Waiver and Release of Architect and Construction Maﬁager, ESD Project
Payment Request and Monthly Project Cost Control Report.

" Prior to any disbursement of Grant Funds, the construction loan for the
Project shall be closed and the equity available to the appropriate entity
and schedulfed for investment in the Project under the terms of the
applicable operating agfeement. Purchaser shall submit to City a copy of
the applicable construction loan agreement(s) as proof that the .
construction loan proceeds, and a copy of the applicable operating

" .agreement as proof that equity are available for disbursement.”

Disbuxsement of grant funds shali be inade not more thé.n quarterly, and
shall be paid directly to City to reimburse Purchaser for payment of an
eligible expense. Disbursement of grant funds shall be made only upon
. receipt by City of Restore NY Grant funds. The draw request to City shall
" include copies of paid contractor invoices and, if applicable, a cancelled

check or other proof of péyment, all ag 'requii'ed in the GDA.

Grant fund disbursement shall be made in amounts in the discretion. of
v City appropriate to the level of completion of the Project and shall
approximate the ratio of Grant Funds to the Project costs for that category
of expenditure. Project shall document expenditure of other Project funds
for each draw. If requested, the Purchaser shall document to City
avatlability of funds to pay Project costs.

Bach quarter, upon submittal by Purchaser to City of the documents
required under this Section, City shall promptly request ESD funds
pursuant to the GDA. Upon City’s receipt of any GDA Funds, City shall

promptly remit such progeeds to the Purchaser.
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e All work shall conform to the New York State Uniform Building and Fire
Prevention Code. All work shall also conform to federal Jead-based paint
requirements. City of Niagara Falls Code Enforcement Department shall
have access to the construction at all times for pﬁrposes-of inspecﬁon to
insure compliance with the applicable building codes. In addition, City
officials, or designees, shall have access to the construction sites at all
times for purposes of inspection. Regardless of the foregoing, City shall
not have any duty to supervise the work of the Project, and the quaiify and
conduct of such work shall be the responsibility of the Purchaser. The
right of inspection set’ forth herein_does not create any obligation or

liability on the part of City.

o Approved eligible Project costs shall be fully'reimbursed‘ les;s a retainage
of 10% of fhe maximum principal grant amount ($200,000.00). Final
draw in the amount as set forth in the GDA. Disbursement Agreement shall |
be paid when the work on the Project has been completed, the construction
contracts fully performed, all certifications, waivers, reports and releases
required by the GDA have been piovided to City, all Project costs have

. been documented, and certificates " of ‘completion or tempbrary or |

permanent certificates of occupancy: for the Project have been issued.

(i) Time for Disbursement. Unless otherwise terminated as set forth herein,

fundmg covered by this Agreement will be fully disbursed in accord w1th the -

terms of this Agreement or any extended per10d approved by ESD or City. -

() Indemnification. Purchaser shall indemsify and save City harmless from and
agamst any and all damages, claims, suits, actions or costs for personal injury
or property damage arising ﬁom the work performed in connection with this
Project, including any act or omission of the Purchaser, its employees,

contractors, subcontractors, agents, assigns but excluding any intentional or
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